
Town of Carbondale 
511 Colorado Avenue 

Carbondale, CO 81623 
 

 
                                                              
 
 
                                                            AGENDA 

BOARD OF ADJUSTMENT 
THURSDAY, MAY 31, 2017 

7:00 P.M. TOWN HALL 
 

 
 

1. CALL TO ORDER 
 

 
2. ROLL CALL 

 
 
7:00 – 7:05 p.m. 

3. Minutes of the 5-11-2017………………………………...………………………….Attachment A 
 
 

4. 7:05 p.m. – 7:45 p.m. 
CONTINUED PUBLIC HEARING – Appeal of an Administrative Decision to issue a Building 
Permit 
Building Permit Applicant: Pat Kiernan 
Appellants: Mark Mahoney et al. 

             Location: 728 Euclid Avenue (Original Townsite Carbondale Block: 24 Lot: Parcel A aka the      
             westerly 1.5 feet of Lot 3, all of Lots 4 and 5, and the easterly 12.5 feet of Lot 6, Block 24, Town   
             of Carbondale) 
 Findings of Fact & Conclusions Of Law……………………...……..………………..Attachment B 
 

 
5. 7:45 p.m. –  ADJOURN 

 
      * Please note all times are approx. 
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MINUTES 

CARBONDALE BOARD OF ADJUSTMENT 
Thursday, May 11, 2017 

 
Commissioners Present:                       Staff Present: 
Michael Durant, Chair   Janet Buck, Planning Director 
Yuani Ruiz, Chair Pro Tem   John Plano, Building Official 
Marina Skiles    Alison Wente, Town Attorney 
Gavin Brooke     Mark Hamilton, Town Attorney (By Phone) 
Jen Gee DiCuollo    Mary Sikes, Planning Assistant 
Ken Harrington 
Jay Engstrom, 2nd Alternate 
                                                             
Commissioners Absent: 
Jeff Davlyn 
 
Other Persons Present 
Andy Taylor, 178 Eighth Street 
Mark Mahoney, 742 Euclid Avenue 
Kelcey Nichols, Applicant’s Attorney 
Pat Kiernan, 189 S. Third Street 
Meredith Bullock, 682 Euclid Avenue 
Jess Pedersen, 208 Main Street 
Richard Vottero, 957 Buckingham Drive 
John Isaacs, 189 S. Third Street 
Gary Dutelle, 86 Roaring Fork Avenue, C-2 
Russ Criswell, 837 Sopris Avenue 
Dan Bullock, 682 Euclid Avenue 
Jerome Whalen, 228 S. Eighth Street 
Mary Whalen, 228 S. Eighth Street 
Diane Vaughan, 703 Euclid Avenue 
Eric Doud, 710 Euclid Avenue 
Don Gunther, 689 Glassier Drive 
Jenny Adamson, 1062 Village Road 
Linda Halloran, 178 S. Eighth Street 
Rita Marsh, 694 Euclid Avenue 
 
The meeting was called to order at 7:00 p.m. by Michael Durant.  
 
Michael began by outlining the process of the Board of Adjustment (BOA) meeting. He 
explained that the P&Z would be acting as the Board of Adjustment, as allowed by the 
Unified Development Code (UDC) Section 2.8.4.C.1. He said that the BOA is comprised 
of five voting members and two alternate members. Michael stated the rules and 
regulations for all in attendance. He continued by saying that we are here to be fair to 
both sides and to let the public speak. 
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Janet said that this is a public hearing to consider an appeal of an administrative 
decision to issue a building permit.   She stated that the Board is required to hold a 
public hearing which follows the process outlined by the Chair.   
 
Janet explained that the Board should then make a determination as to whether the 
Administrative Decision to issue the permit was correct.  She stated that after the public 
hearing and deliberation, the Board should direct staff to prepare findings to grant the 
appeal reversing the Building Official’s decision to issue to the permit, or deny the 
appeal and uphold the issuance of a permit.  
 
Janet said that the Board should then continue the public hearing to May 25th and direct 
Staff to prepare findings.   
 
Janet stated that there are three new letters to enter into the record: 
 
Annie McIntosh 
Evan Zislis 
Joanne and Larry Cheney   
 
Janet said that in addition, at the request of a Board member, copies of the May 28, 
2015 Planning Commission minutes have been set out at your tables.   
 
Janet stated that copies of all of these items are available on the table at the back of the 
room.   
 
Janet continued by saying that John Plano, the Building Official is here.  She said that 
Alison Wente, the Town Attorney, is also here. She added that in addition, Mark 
Hamilton, the Town Attorney is on the phone and available for any questions.   
 
Janet said please be sure to sign in on the sheet in the back of the room.     
 
Appellants (Mahoney et al.) Presentation  
 
Andy Taylor, 178 Eighth Street, said that after the meeting in 2015 with a request for 
variances that the neighborhood had hoped for a re-design. He said that the plans have 
been revised enough to meet minimum requirements of the building code and that 
because of this the building permit was issued, therefore this was our first chance for 
comment as well as this process. Andy said that the permit holder designed to have 
maximum impact on the community. He said there are many reasons why we are here, 
as stated in our letters. He stated that there are technical parts of the code for which we 
sited as to why the building permit should not be issued.  
 
Andy said that there are a lot of emotional concerns as to why the building permit 
should not be issued as well. He said that the permit holder could have designed to 
realize his vision without such an impact. He said that the use and occupancy part of 
the code says that you can four unrelated adults in a single family dwelling, He said that 
the intent of this is to minimize having small villages. Andy said that when the intent is to 
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have four unrelated adults does it change the nature of the structure from a single family 
residence to a dormitory or group home etc.  
 
Jay Engstrom arrived.  
 
Mark Mahoney, 742 Euclid Avenue, said that this is not a referendum on housing or 
energy efficiency. He said that this is also not a case of Nimbyism. He said that his 
neighbors have lived here an average of twenty-five years. He said that there have not 
been any objections to any other projects in this neighborhood until now. Mark stated 
that the project appears to meet the dimensional standard or criteria. He said that the 
UDC is more than a set of dimensions and that the purpose statement of the Old Town 
Residential District (OTR), which states; Special emphasis shall be placed on the quality 
and character of the built environment in this district, and the unique lot and home sizes 
characteristic of the original Townsite. Mark continued by saying that Mr. Kiernan’s 
design in not consistent with the old town character. 
 
 He made reference to the model displayed in the room of the proposed home of 4450 
square feet and the homes to the east, currently under construction, as well as the 
home to the west. He said that this is a five bedroom, six and a half bath home on three 
floors with one floor being below grade. Mark referenced Mark Chain’s chart of home 
sizes, included in the packet, in the OTR with an average of 1563 square feet in size 
having three bedrooms and 1.7 bathrooms. He said that Mr. Kiernan included in his 
comparable in the OTR listing nine homes with larger square footages which averaged 
3600 square feet each. He said that if an average were taken of the total of all of these 
houses from both Mr. Kiernan and Mark Chain that the average would be just over 2000 
square feet. Mark stated that Mr. Kiernan’s comparisons don’t include below grade 
square footages and that the below grade totals contribute to the impact to the 
neighborhood in terms of noise, trash, number of occupants, parking and trip 
generation. He said that the size of this proposed building is 45’x 33’x19’.6” rectangle 
with single volume and no articulation of the form. 
Mark said that it is twice as tall as his home to the west and twice as wide as the home 
to the east and sits as close as possible to the front property line. He referenced other 
homes in the neighborhood with their ridge lines turned to allow for more generous side 
yards. He said that he knows that Mr. Kiernan is designing for solar gain but that it 
needs to be a balance to fit into the existing neighborhood.  
 
He asked where was special emphasis placed on the character of the built environment 
as well as the special emphasis of the home size, bulk and massing. Mark said that this 
building permit should not have been issued. Mark continued by saying that Mr. Kiernan 
stated that it would need to be demonstrated that use is not in compliance based on 
anticipated impacts, in 2.3.7C.1 of the UDC. He said that he thinks that Mr. Kiernan will 
comply with the occupancy rules of four unrelated adults but the next owner will buying 
a structure with three suites, two bedrooms, and a family room with a closet as well as a 
full bathroom. He said that in many jurisdictions that would be considered a bedroom. 
He said that essentially this home could be used as six bedrooms with six and half 
bathrooms. Mark said that if the use of this home is for four unrelated adults why is 
there a need for six and half bathrooms. He stated that each of the bedroom suites has 
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a sitting room that is larger than his own bedroom, which could be used as a bedroom 
or guest room. He said that the building as designed could house nine or ten people 
easily. Mark stated that approvals are not attached to owners but are attached to the 
property. He added that there needs to be an anticipated impact for the future possibility 
of this house, which should be looked at with the wording in the code.  Mark noted that 
two Town Staff described the building as a boarding house and flop house. He said that 
he points these comments out not to be disparaging but to say that two professionals 
have stated that the design is not that of a single family residence. Mark stated that 
housing enforcement falls to the neighbors and is complaint driven which will pit 
neighbor against neighbor. Mark said that Linda Halloran, who has lived here a lot 
longer than he has, stated that she has never known of any issues with neighbors to 
date. He said that the Town has the responsibility to weigh these or any other 
anticipated impacts as a condition of approval. Mark said that if the minutes might be 
available from meetings that took place with Town Staff discussing how these impacts 
might be mitigated that they might be helpful. Mark read from the UDC Chapter 17:05: 
5.1.1: This chapter includes standards that regulate the physical layout and design of all 
development within Carbondale to ensure the protection of the health, welfare, safety, 
and quality of life.  
 
Mark said that this project as designed has three bedrooms stacked eleven feet with 
windows facing directly onto my bedroom windows. He said that his house has been 
here forty five years. He asked if we were at a point of one person’s desire to exceed 
energy efficiencies supersedes the livability of their neighbors. Mark said that it does not 
ensure his quality of life. He referenced the massing of housing wherefore designers 
break down the massing which is done to building so it can recognize and respond to 
conditions on site. Mark stated that Pat may say one large volume is more efficient than 
multiple volumes but that he recently had a project in Crestone for a school that was net 
zero. He said that it just requires a little more thought.  
 
He stated that he hopes that Mr. Kiernan hears concerns of community. Mark said that 
Gavin stated in 2015 that the OTR is intended to have projects fit into the neighborhood. 
He said that a solution can be worked out, tailored to four people and not potentially 
suitable to nine or ten people. Mark said in closing is to anticipate impact of future 
owners so it is not a flophouse.   
 
Meredith Bullock, 682 Euclid Avenue, that we would support Pat’s house if it were a 
modest three bedroom house. She said the bulk and mass of his current design is so 
imposing that it does not fit into the neighborhood. She added that short of a deed 
restriction that any future owner would not be bound by any agreement made with Mr. 
Kiernan and the Town regarding occupancy.  
 
Applicant (Pat Kiernan) 
 
Kelcey Nichols, attorney for Pat Kiernan, began her presentation saying that she 
appreciates the respect and courtesy with both parties. She stated that the Board of 
Adjustment (BOA) has a difficult task and that the BOA’s task is to uphold the code and 
the UDC. She said that in the UDC Section 2.7.2.C.3 that the BOA does have to 
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consider the requirements and the intent of the applicable provisions of the code. 
Kelcey stated that the BOA does not have the power to change the code as part of this 
procedure as stated in the UDC Section 2.8.4.B.2. She said that it seems that the 
neighbors’ objections seems to be with the code and the dissatisfaction with the code 
and not with the compliance of 728 Euclid Avenue and the provisions of the code. 
Kelcey stated that there is a purpose statement for the OTR, which is where 728 Euclid 
is located. Kelcey continued by saying that after the purpose statement in the code that 
there are very specific provisions in the code, she showed the diagram from the UDC 
and the setback table, which she stated provide guidance. Kelcey stated that the 
specifics always governs over the general. She said that Staff did review the building 
and site plans and that this project was in compliance with the building and zoning 
codes. She stated that this is why Staff issued the building permit and we support the 
Staff’s decision. She continued by saying that although neighbors might be in 
disagreement with the code that everyone in the OTR is bound by the code. She 
outlined the standards of the OTR and she explained that this project complies with 
these standards including the pervious coverage proposed at twenty six percent for 
which the OTR maximum is forty percent. She said that this project also meets the 
setbacks that are set by the Town and the UDC. She did say that there is an exception 
for the porch in table 3.8 of the UDC and that the front as well as side setbacks are met 
with the back setback is quite exceeded. Kelcey stated that what Pat has done is to 
build within the parameters of the code without any request for variances. She reiterated 
that Town Staff has found that Pat does fit into this code or box. She said that his 
building is within the height limits and that he tried hard to comply with the letter of the 
code.  
 
She stated that Pat is willing to provide four parking spaces and that under the code he 
is only required to provide 2.5 parking spaces. She said that the goal is to have net zero 
and to maximize solar gain facing south and to build an extremely energy efficient 
house. Kelcey said that Pat has designed to these standards and is in keeping with 
Carbondale’s energy goals. She also said that Staff determined that the façade of the 
building were in compliance with the code. She stated that having an attractive building 
is a subjective standard. She showed an overview of the OTR and that above ground it 
is the same size as Pat would like to build. She gave a slide presentation of houses and 
she said that the code does not say that he has to build a Victorian etc. Kelcey showed 
slides with tight setbacks and she noted that the UDC does not put a limit on bedrooms 
and bathrooms. She stated that neither Pat nor a future owner has the right to turn this 
house into a Bed and Breakfast or a boarding house. She said that the UDC uses and 
defines family carefully and that four unrelated persons are allowed so this house is a 
single family house with a single family use. She stated that any house in Carbondale 
could be subject to too many people living in it and that the Town can enforce the code.  
 
Pat Kiernan,189 S. Third Street, said that he came to the valley in 1987 when he went 
to work for Rocky Mountain Institute and that he moved to Carbondale in 2001. He said 
that he does not have family so the community has been his family. He stated that his 
intent has always been to design a home for four unrelated adults to live together long 
term. He said that his design took into consideration comfort, privacy, and layout for this 
living configuration for four unrelated adults. He said that he has been very focused on 
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the code and that John Plano has walked him through the details so he created this 
vision that he had within the boundaries of the code. Pat said that he is confident that 
his project is code compliant and that he is hoping to proceed with it.  
 
Kelcey Nichols said that it is important to understand that Pat has redesigned his 
project from an ADU proposed two years ago and that he has done everything to 
comply with the code and that Staff has determined that he has complied with the code. 
She urged the BOA to look at the code and what the code provides as well as not 
rewrite the code or to include things in the code that are not there. She said in closing 
that the Town has gone to great lengths to enact this code. She said that objections by 
the appellants with regard to size, number of bedrooms and bathrooms, and the 
occupancy is not in the code, as of today. She said that with the evidence presented 
that there is no evidence that this project does not comply with the code as well as no 
legal evidence that gives the BOA reason to deny this permit. Kelcey stated that we 
therefore request that the BOA affirm this building permit and allow Pat to continue with 
his project.  
 
Public Comment 
 
Jess Pederson, 202-222 Main Street, architect, said that the first he heard about this 
project was in the Sopris Sun and the proposed project was large and was a layout of a 
boarding house. He said that initially he felt this was wrong for Carbondale. He said that 
a week later that he talked to Pat and about his idea of co-housing and that he was 
probably the right ambassador to bring this idea to our town.  He said that he knows that 
the challenge of this neighborhood is that it is so eclectic and that it is traditional 
Carbondale character of varied descriptions. He said over time changes were made 
with additions added on to the simple structures dictated by available materials. He said 
that Pat has designed his house in the spirit of all of the founding owners in this district 
throughout its history with pure necessity is the essence of Carbondale. He stated that 
there is a range of building types and sizes from the 1900’s as well as new-urban 
architectural styles. He said that in Carbondale building green and needing lower cost 
housing is how Pat has come up with his solution.   
 
Richard Vottero, 957 Buckingham Drive, came to this area in 2004 from Denver. He 
said that this Town reminded him of the small town in Montana where his Dad grew up 
in with small town character. He said that in 2014 he moved four times and that housing 
is tight. Pat is going to build housing in a place where there was a vacant lot. He said 
that when the open space is no longer there that we feel a loss for the open space.  His 
house will be transit oriented being close to everything and that you would not need a 
car. He said that he is for retaining the permit as is.  
 
John Isaacs, 189 S. Third Street, supports Pat’s project. This sets a bad precedent if 
applicants go through the process and get approved just to get denied at hearings like 
this. He said that it is a choice to get along with your neighbors and it is not based on 
the number of bedrooms. He said that he urges the BOA to approve Pat’s permit.  
 



5/11/2017 
 

7 | P a g e  
 

Gary Dutelle, 86 Roaring Fork Avenue, C-2, lives in a complex with seventy-two 
condos and he has a pretty good subjective idea of what judgements people make 
about their neighbors as well as their intent. He said that he is president of the HOA and 
that twenty three mattresses had to be removed from one condo with three bedrooms. 
He said that things obviously got out of hand. He said owners have to pay attention all 
around them because this can happen anywhere. Gary said that he has known Pat for 
many years and that sometimes you have to listen to the new people. He stated that he 
hopes the neighbors will give Pat a chance to show them what a wonderful project it is 
going be. He said that people like Pat make the town vibrant all within the limits of the 
law.  
Russ Criswell, 837 Sopris Avenue, agrees with most things said during the public 
comment period tonight and he is in favor of Mr. Kiernan’s project. He said that he has 
been a landlord in Carbondale for twenty years and he has a good idea of what the 
housing market really is. He said that he provides comfortable, quality places at a really 
fair price. Russ said that he has seen the cramped quarters that people have come 
from. He said that Mr. Kiernan is going to provide quality life for the people that are 
going to live there. He said that when he came to Carbondale almost forty years ago 
that there were coal burning homes here, which is how they heated their homes and it 
was a Carbondale tradition. Russ said that the quality of life was terrible and that Mr. 
Kiernan is building a zero energy dependent house which will make the quality of his life 
better. He said that Carbondale has made codes for districts, not neighborhoods and 
that he meets the code for the OTR District. He said that his permit should be approved 
so that he can continue with his project.  
 
Dan Bullock, 682 Euclid Avenue, said that the photo of his home that Pat took is 
distorted. He said that the footprint of his home is approximately 1080 square feet and 
that the footprint at 728 Euclid Avenue will be around 1419 square feet. He said that 
under the purpose statement in the UDC that the UDC Section 5.6.6. is applicable. He 
said that #4 states that the roofline of the structure shall step down as the structure 
approaches the alley and that the standards of the front of the building apply as well.  
He said that these are important points that were not looked at when the building permit 
was issued. Dan said that he hopes this project can move forward with agreement from 
the neighbors if we embrace 5.1.3 in the UDC, alternative compliance, covering purpose 
and scope which refers to 5.6.  
 
Michael Durant Chair, indicated that if appellants are speaking during public comment, 
in order to be fair, that the applicant would be given the same amount of time as the 
appellants if the appellants.  
  
Jerome Whalen, 228 S. Eighth Street, said what Pat is proposing is a co-housing 
structure for which he has been upfront about all along. He said that when you look at 
the code that you do not find co-housing anywhere in it and that this is a new housing 
classification being introduced to the Town. He said that just because a structure may 
resemble a single family home does not make it a single family home. He made 
reference to Pat’s answer to John Plano in October of 2016 regarding occupancy and 
that Pat stated that he would live up to the occupancy standards as currently enforced. 
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He said that he would question Pat’s intent to living up to what is written verses what is 
enforced.  
 
Mary Whalen, 228 S. Eighth Street, quoted Mark Chain’s letter stating that the 
neighborhood is the most stable neighborhood in the entire valley with some residents 
living in the OTR for more than forty years or more. She said that she and her husband 
have lived in their home for thirty years and that they are part of the fabric of the 
community. She said that they have an 11,000 square foot lot with one hundred year old 
spruce trees on the lot and that they have a nine hundred square foot home. Mary said 
that Pat’s project feels massive and out of scale. She said that they wanted to live out 
their life here but with projects like this that we are not sure. She continued by saying 
that the OTR used to be Residential/Low Density (R/LD) and that people were building 
to the maximum size at the expense of the neighborhood. She said that the OTR was 
created to correct this from happening as well as the creation of the UDC. She said that 
a major compentant is the purpose statement in the UDC which lays out the spirit of the 
code and serves as a guide. Mary said that Pat’s house follows the nuts and bolts of the 
code but does not follow the spirit or the purpose of the code. She asked that Pat’s 
permit be turned down and to take to heart the purpose of the OTR zone district.  
 
Diane Vaughan, 703 Euclid Avenue, is confused by this project. She said that she 
understood that this was a large one bedroom/one bathroom project and that this is how 
it got it’s permit. She said that now it has six bedrooms/six and a half baths with four 
bedrooms being used for rentals. She wondered what the other two bedrooms are for.  
She said that she does not understand the size of this home and that everyone seems 
to agree that it is not a single family home. She said that we are zoned single family. 
Diane stated that she thought that the P&Z was going to protect us with the new UDC 
and that this is not happening. She continued by saying that the impact is going to be 
parking and that it might be like Aspen with everyone trying to find parking. She said 
that she can see a lot of large fences going up and she said that when people start 
taking her parking that she will be talking to John. Diane said that he is a single guy that 
wants a community but that their neighborhood is a community. She said that it doesn’t 
match our neighborhood and that it is zoned single family so why does planning let this 
go through. She concluded that the planning should change the planning to something 
else.  
 
Eric Doud, 710 Euclid Avenue, is Pat’s neighbor to the east. He said that he is an 
architect and that he has had a lot of history with infill projects. He stated that Pat is a 
good friend and that he and his wife applaud Pat’s vision of housing single family adults 
as well as net zero energy efficiency. He said that he has concerns that Pat’s house is 
for four unrelated adults but that it has six bedrooms with six and a half bathrooms. He 
said this house will be set up for abuse in the years to come. Eric said that its scale and 
block simplicity as well as minimum standards of front yard setback will dominate the 
streetscape. He said that they had considered moving “Old Red” forward but that the 
location on the lot was an important component of our house in the OTR. Eric said that 
Pat’s large backyard has all the inhabitants coming out of the east side which is 
adjacent to his property. He said that we will receive all of the comings and goings of 
anyone parking as well as entering the structure. He added that Pat and he had talked 
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about opening a south access to the structure. He stated that this unfortunate situation 
begs a revision to the planning process which allows neighbors input during the design 
process. He said that changes to the UDC are needed as owners build to maximize the 
size of their homes and that this is going to occur again.  
 
Don Gunther, 689 Glassier Drive, said that he has a number of issues with this project 
and that he respects Pat. He stated that he finds it interesting that he doing something 
as noble as this but that he didn’t contact the neighbors or the community. He said that 
he could have designed this engineered box to look like it grew in the neighborhood. He 
stated that he wishes him well but that he would consider reducing mass and scale. Don 
said that he hopes that he uses his skills and takes some of the advice from the 
designers and planners that are in this room to soften the impact. He gave an example 
of a nicely designed building that fits at 191 Sopris Avenue that struggled with the input 
around it. He said that the white house at 210 Garfield had some struggles as well but 
that it now fits in well. Don asked if Pat could put an ADU on this property in the future. 
He said that this project can be improved.  
 
Jenny Adamson, 1062 Village Road, moved here five years ago from Iowa and had 
lived in a historic district. She said that people cut down trees on their properties and 
people didn’t like it but that they owned the property. She said that she feels 
compassion for the neighborhood and the perception of loss as well as something that 
you have lived with for over many years but at the same time you don’t own the property 
at 728 Euclid Avenue. She said whether Pat builds the current design or a modified 
version that Pat will be a good neighbor. She asked to approve this project for Pat.  
 
Linda Halloran, 178 S. Eighth Street, said she is reiterating what Mark said, that just 
above grade comprables should not be used. She said that if there will be 1400 square 
feet below grade that will be occupied which adds to impacts on the neighborhood. She 
said that the affordable housing term tends to be an emotional one in this town and that 
there is no guarantee of affordability with this project. Linda said that if six bedroom 
suites are built that they will come. She said that Pat’s intent of four adults does not 
require 4500 square feet and that his goals can still be met without this kind of massing. 
She said that the old code was confusing and it had conflicts so now the new code was 
written with language about the purpose rather than just math.  
 
Rita Marsh, 694 Euclid Avenue, said that she moved here from Aspen forty years ago. 
She said that she was very disappointed that the neighbors didn’t have a chance to 
comment on this second round for Pat with this mass of building which is extraordinary. 
She asked that Mark Chain’s letter be reviewed and that she wishes him a happy 
birthday as he is not here tonight. Rita referenced Janet’s email to John Plano that this 
project looked like a boarding house so if it walks like a duck and quacks like a duck 
then that is what it is.  
 
Michael Durant gave a summary and said that people in favor think Pat’s a nice guy 
and that he likes energy efficiency and meets Carbondale’s goals of affordable housing. 
He stated that those that support the appellants, think that Pat’s house is too big and 
that there is potential for abuse.  
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Michael said that we owe the applicant eighteen minutes.  
 
Applicant’s Final Comments 
 
Kelcey showed map of the OTR District. She said that what is before the BOA is the 
building permit for 728 Euclid Avenue and not to revise the UDC. She said that this is 
not about a design review process implemented in the code or that setback standards 
should be changed or that the requirement of the look should be changed. She 
continued by saying that there are a broad range of opinions and that we have heard 
from three architects tonight and that they all had different takes on this project. She 
said that we heard from Jess and that he said some of the history of this town were born 
from necessity. Kelcey stated that the code does not say that you have to design 
something nice or makes everyone feel good, which cannot be quantified. She said that 
Pat was not required to go through a design review with the neighbors and that he 
complied with the code. She said that Staff has concluded that he complies with the 
code. She stated that she thinks that the BOA is constrained by the code as it is now. 
She said that in addition that the code defines family as four unrelated adults. Kelcey 
said that she would advise the BOA to not go outside of the code that the Town has 
worked hard on. She said in her closing that invention comes with necessity as Jess 
mentioned and that the code has opened the door for a project like Pat’s. She said the 
BOA has no factual evidence or legal authority to close this door we therefore ask the 
BOA to approve this building permit.  
 
Motion to close the Public Hearing 
 
A motion was made by Gavin to close the public hearing. Marina seconded the motion 
and it was approved unanimously. 
 
BOA Questions of Staff, Applicant and Appellant 
 
Michael thanked the public and said that the BOA can now ask questions of Staff, the 
applicant and the appellant.  
 
Ken asked for clarification of the numbers of bedrooms, he said that the plans show five 
bedrooms.  
 
Kelcey answered that there are five bedrooms and an office.  
 
Ken asked Pat if he understood that the total number of unrelated adults was including 
him.  
 
Pat answered yes.  
 
Gavin asked how Staff addressed the Comprehensive Plan (Comp Plan) with the 
authority given in 1.6 and that it weighs on this hearing. He asked if Staff took the Comp 
plan into account in any way.  
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Janet stated that the Comp Plan was not appraised when the building permit was being 
reviewed and only the UDC was used.  
 
Gavin asked Staff how the OTR purpose statement of the UDC 3.2.3.a was addressed.  
 
Janet stated that we reviewed it during discussion but relied only on the dimensional 
requirements in the OTR Zone District.  
 
Gavin asked Staff how the residential site and building design purpose statement 
contained in 5.6.1.a through e was addressed. 
 
Janet answered that this section of the UDC was reviewed but only for the dimensional 
standards.  
 
Gavin asked Staff if the supplemental design requirements in 5.6.6 were used in review. 
 
Janet said that both 5.6.6. a and b.1 through 6 were reviewed but that we did not 
request a detailed landscape plan with species and caliper.  
 
Gavin asked Alison and Mark if those areas of the code establish authority beyond 
dimensional requirements in order to regulate this permit application. 
 
Alison answered that every provision of the code must be given effect and that yes, you 
can rely upon those code provisions in rendering a decision.  
 
Marina asked Staff for clarification of what was allowed in the OTR regarding rentals 
and what code allows.  
 
Janet read from the UDC regarding uses, that single family detached dwellings and 
manufactured factory built IBC or IRC housing and that any of those can be used as 
rentals or any portion thereof as long as they meet the occupancy and definition of 
family for single family. 
 
Marina stated that there are assumptions that this property will be rented and that she 
would like clarification if it can be or not.  
 
Alison replied that the code is silent on rentals and that rentals occur in all zone districts 
and that there are no expressed limitations or permissions.  
 
Marina said that a Bed and Breakfast is five short term rentals maximum correct. 
 
Janet clarified that you can have no more than five bedrooms in a Bed and Breakfast.  
 
Ken stated that the definitions on pages 296 and 297 of the UDC talks about Boarding 
Houses and Bed and Breakfasts. 
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Alison asked what the question was. 
 
Marina answered what code says about how many rooms can be rented at a time.  
 
Alison stated that the definition of family states that four unrelated adults could be living 
together and technically they could all be renting. 
 
Marina said that this design is really six bedrooms because the room downstairs 
includes a window well as well as a closet and full bathroom. She said that she sees six 
bedrooms which could be four adults plus two bedrooms for rental units.  
 
Gavin replied that they would be in violation because there would be more than four 
unrelated adults.  
 
Marina asked if it were used in the full capacity of one person per bed would it be a 
violation of the code.  
 
Alison replied that it would be in violation of a single family dwelling unit. 
 
Michael said to keep in mind that you cannot deny the sale of a Porsche because they 
might speed.  
 
Marina stated that she was trying to understand the intent. 
 
Gavin added that the use of the bedrooms could be configured in multiple ways and he 
gave the example of four unrelated adults having three children in the two additional 
bedrooms would be allowed.  
 
Gavin asked Alison for clarification of the definition of family. He asked if four unrelated 
adults meets the definition of a single family. 
 
Alison said yes that is correct.  
 
Michael asked for additional clarification. 
 
Alison stated that the BOA is in a decision making role as quasi-judicial judges to 
interpret the code so how you interpret this tonight is up to you. She said what has been 
done historically is literally a separation of the three categories of single family into 
family, two unrelated with children and four unrelated persons.  
 
Gavin explained that if there were two adults and a bunch of children that would be legal 
and if there were four unrelated adults with children that would be in violation. 
 
Michael suggested that it wasn’t a good idea to go down the road getting into a use 
discussion. He said that occupancy would be a matter of enforcement after the fact. 
 
Further discussion ensued regarding whether to discuss the use and its occupancy. 
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Gavin asked the applicant what the intention was of the family room and why provide a 
full bath and a full closet in a family room.  
 
Kelcey said that she would let Pat answer this question but that she would like to point 
out that the code does not limit the number of bathrooms.  
 
Pat said that he hadn’t thought about it in detail whether or not the lower level bathroom 
needs to be a full bath or a half bath. He said that it could be an overflow area for 
parents or grandchildren. He said that the permit does not show the basement finished 
so it is not cast in stone as well as the second floor.  
 
Gavin asked the applicant who Turna Sol was, that did the design. 
 
Pat replied that it was the LLC that he started to design the house himself. 
 
Gavin asked the applicant how the square footage was calculated. 
 
Pat stated that he calculated it in the standard way to the exterior of the walls.  
 
Gavin said it is calculated the way the code asks it be calculated.  
 
Marina said that the dimensional standards have been met and that she appreciates the 
great care that was taken. She asked the applicant how he addressed the purpose 
statement of the OTR in the UDC as well as the character of the neighborhood.  
 
Kelcey replied that it is a pretty varied neighborhood which Pat looked at. She said that 
the OTR was eclectic and that no one wants to go back to the time when there were 
coal burning stoves. She said that Pat looked at the dimensional standards of the OTR 
as well as what existed already which was a very broad range. She said that some of 
the homes shown in the slide show were like the one that Pat hopes to build.  
 
Pat said that it looked at various homes built throughout the years as well as more 
recent ones that were comparable to his design. He made the comparison of what his 
house has been called, a two story rectangular box, and he said that if you look at the 
model of “Old Red” that it too is a two story rectangular box. He said that this design is 
classic form because it is simple, more affordable to build and easier to construct. He 
said that he is a fan of simplicity. Pat said that he has ridden his bike all around town to 
see what has been built and that it is very diverse. He said designing to what fits in can 
be a challenge in many ways. He said that he took into account what has historically 
been allowed as well as the written code.  
 
Michael said this brings us to the deliberation of what we have heard tonight. He said 
that he met with Staff and Council earlier this afternoon and we came up with two issues 
that we need to talk about. He asked the BOA if there were more issues to please bring 
them up. He continued by saying that there really is no burden of proof but rather a 
collection of evidence on either side.  
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BOA Discussions and Deliberation 
 
Michael Durant said there were two questions: 
 
Findings 
 

1) Is this house designed as a single family residence or is it designed as a 
boarding house. 

2) Does the application design comply with the purpose and parameters set forth in 
the OTR Zone District of the UDC.  
 

Michael said that his opinion is that there is no picture in the UDC of what a boarding 
house looks like. He added that in the modern market that it is not uncommon or that it 
could be fairly common to have more bathrooms than there are bedrooms. He named 
some designers that might have designed homes of this nature.  
 
Ken outlined the components of the definition in the UDC of a boarding house.  

· That it is a building. 
· That it is arranged for lodging for compensation. 
· It is used for lodging for compensation. 
· Not occupied as a single family unit. 

  
He said his opinion is that it is arranged for compensation but that as long as you use 
with the definition of a single family that it is not a boarding house.  
 
Ken read the purpose statement in the UDC. He said that, in his opinion, that the scale 
of the building does not comply with the purpose statement in the UDC however, he 
referenced 5.6.2.b.2 which talks about guidelines and specific measures. He read the 
following; A development may not be denied solely for failure to comply with a guideline 
if the underlying policy preferences are addressed. Incorporation of these into the 
design of new developments is strongly encouraged but is not required. Ken said that 
he is not happy with the design but that the letter of the code has been met 
 
Jen said that she agrees with the points that Ken has made. She said that she believes 
that there is an intent that the owner has but that she does not think that this is 
inconsistent with other developments in the Town of Carbondale. Jen said that she 
doesn’t believe that there is anything to classify this design as a boarding house as 
compared to a single family residence and that it meets the standards of the UDC. She 
said that she cannot find legal ground to deny this permit.  
 
Gavin said that use is an enforcement issue whether people like it or not. He said that a 
Porsche doesn’t look like a street legal car but we allow them to drive. He said one of 
the fundamental facts of zoning is that it is complaint based. He said a number of 
speakers noted that they were either complainers or that this would depend on 
complaints in the future. He said that this is advice to Pat that there are a lot of eyes 
watching you and that they will not hesitate to complain. He continued by saying that if 
there were four unrelated adults that it constitutes the definition of a single family use. 



5/11/2017 
 

15 | P a g e  
 

He said that we are arguing for energy efficiency but yet we are building a 4000 plus 
square foot house, initially with 1400 square feet finished which is challenging. Gavin 
said that dimensional regulations are one aspect of the zoning code but qualitative and 
purpose statements are equally as important. He stated that Section 1.3, 3.2.3, 5.6.1. a 
through e, 5.6.3, 5.6.6 as well as appropriate sections of the Comp Plan give us the 
right to regulate the appearance and design of this house while some portions of those 
could be interpreted as guideline. He said taken in totality they are referenced as 
underling policy. He read from the UDC; Special emphasis shall be placed on the 
quality and character of the built environment in this district, the OTR, and the unique lot 
and home size characteristics of the original home town site. Gavin said that he thinks 
that this design does not meet this standard. He stated that the applicant has not 
presented any special emphasis that would have this conform or meet the quality and 
character of the built environment of the surrounding area. He said that it was self-
evident that it does not meet the unique lot and home size characteristics of the original 
town site. He said to the applicant that you can look to the west and that there is a very 
simple and very boring house, which happens to be one third the size of yours but isn’t 
in the eye of a perfect storm because they haven’t pushed to the absolute limit every 
other dimensional regulation. Gavin said that while Pat does conform by a dimensional 
standard that Pat aggravates the level of conformance on a qualitative standard pushing 
all of that to the limit. He said that Pat should look through the examples of the homes 
he offered as examples and how the house fits in. He said that every single one of them 
has variation of mass and form. Gavin said that Pat’s house is a single box with a roof 
on it. He said that through the pictures of other structures,the applicant has offered the 
evidence that he does not meet the qualitative requirements of the OTR Zone District.  
 
Yuani said that having sat through these discussions previously, he finds it fascinating 
what fits and what doesn’t. He said that it feels like this structure has too much mass 
and not enough variation. He said that the BOA has a very strict set of guidelines on 
what we can look at that we have to pull back the subjective more than we would have 
to as the P&Z. Yuani said that he has not found a legal reason to overturn what Town 
Staff did in issuing the building permit.  
 
Gavin said that Staff admitted that they didn’t take into account the purpose statements 
that he cited in the OTR as well as the Comp Plan. He said that Staff also did not use 
conditions under which to weigh the building permit application. He said that they took 
into account the dimensional standards only, which he said is an oversight at the Staff’s 
decision making level. He said that they are charged with making an administrative 
decision based on the entirety of the code. Gavin said that Staff did not use the 
conditions which he has cited and is our authority to do so.  
 
Marina thanked everyone for being here and that everyone cares about Carbondale so 
much. She said that both sides were very thorough and that the Appellants cited scale 
and mass while the applicant’s comments were code based. She said that Michael gave 
a summary of whether this meets the purpose statement and the zoning use. She said 
that if this building were two blocks to the west that there would be no issue. Marina 
said that this is not about the Town of Carbondale it is about the OTR Zone District, 
which is the most restrictive in this town. She said we are here to preserve this district 
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and that it is not just about dimensional standards. She said that she called Janet today 
to find out if character was a regulating word, according to our attorney, it is. She 
applauds the energy efficient design but that the purpose statement part of the code 
was not taken into consideration. Marina said that she sees this house as a six bedroom 
home and that it is not designed as a single family home and that it doesn’t meet the 
character of the OTR. She said that she doesn’t object to the purpose of the house.  
 
Jay said that Marina hit everything he was going to talk about. He said that this is why 
we have these meetings and that this is more than meeting code. He said that this is 
about a community trying to make a decision. He said he feels as if we are trying to 
decide if this is a single family house or a boarding house. Jay said that he doesn’t see 
it as a single family unit but rather apartments with a shared kitchen. He said if we were 
to allow this design that it could cause conflicts down the road. He stated that even if 
Pat were not going to abuse this layout that someone else in the future might be 
different. He said that he thinks that this application does not fit in this neighborhood 
and that we have places that are zoned high density, which is where this home should 
be. He loves the idea of the community but just feels like it is in the wrong spot.  
 
Michael said that the only thing important here is the code. He said that there is no 
doubt that the building design is to be maximally productive, which is what you are 
supposed to do as a property owner. He said that if you want to have a say in how a 
property is developed that you should buy it. Michael stated that the OTR in fact is the 
most protected zone district. He said all of the math is right with this project and no one 
can dispute that and that it meets code from a mathematical perspective. He said that 
there is the purpose statements and the design guidelines and that they are important. 
Michael said that the applicant has done a good job of maximizing the productivity of the 
building but you did the least amount in fulfilling the purpose statement of the OTR with 
the character of the neighborhood.  
 
Gavin explained that if this home were in River Valley Ranch the family room would be 
considered too small and no one would even question that there were six master suites. 
He said that if it were on Red Mountain, in Aspen, it would be twice the size and it would 
have seven master suites. Gavin said that use definitions are a town-wide definition and 
that they are not a zoning definition. He said that this design meets a town-wide 
definition of a single family use. He said that if he saw separate entrances into each of 
these suites or a family room that could be locked off as well as non-public circulation 
that he would be more concerned.  
 
Gavin referenced the Comp Plan 4.2, in the OTR:  

· Single - family dwelling units are the predominant development type and this 
designation presents an opportunity to preserve the small-town feel of a town-
grid historic residential neighborhood. 

· This zone district emphasizes the historic character of the Old Town 
neighborhood.  

 
Gavin continued by saying that it doesn’t count the buildings that were built in the last 
ten years. He said that the technical definition of historic is fifty years or older. He said 
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that buildings built fifty years ago are of a different scale than this building. He stated 
that the applicant himself cited the building directly east as an example of a simple form, 
which is one quarter of the size of the building being proposed. Gavin said other newer 
homes have mimicked the design characteristics of the older homes and have broken 
up their larger square footages up into smaller masses. He said that they have accreted 
them as if they were historic buildings to fit into the character of an Old Town 
neighborhood. Gavin stated that what is important here is that the Comp Plan is a policy 
statement, not a design guideline and that we are required to meet the underlying 
policy. He said that the authority of that is cited in the UDC Section 1.6 which states: 
 
The Board of Trustees intends for this Code to implement the planning policies in the 
Comprehensive Plan and other land use plans and planning documents.  
 
Gavin said that on his time on the P&Z that they have tried not to regulate the exact look 
of anything and that we have defaulted to generalized statements. He said that if you go 
through the Comp Plan and the UDC that the generalized statements of what buildings 
in this zone district should look like are broken up into smaller masses. He referenced 
the Figure 4.5 – Building Step Down Design In Old Town, in the Comp Plan. Gavin said 
that the applicant has given examples of homes in the OTR, all of which are broken up 
in mass with exception of an ADU in the back yard. He said that they also have dormers 
and not a tacked on porch.  
 
Gavin read Section 3.2.3 from the UDC, Old Town Residential  
 
The purpose of the Old Town Residential district is to allow residential uses and 
densities that are consistent with the historic character of Old Town Carbondale. This 
area has unique scenic, historic, natural, and design features that should be preserved 
and integrated into new development. Special emphasis shall be placed on the quality 
and character of the built environment in this district, and the unique lot and home sizes 
characteristic of the original Townsite. The OTR district should emphasize pedestrians 
more than cars. Single-family dwelling units continue to be the predominant 
development type in this district. 
 
Gavin stated that not only are we given the authority but we are obligated to overturn 
this building permit. He said that by the Staff’s own admission that they did not take 
these sections into account. He explained that up until the UDC that these qualitative 
decisions were left up to the P&Z but that we have turned over more authority to Staff 
and Administration. He said that they are now being required to institute qualitative 
judgement. Gavin said that for decades Staff have given dimensional reviews, which 
has created a challenge. He said that he is not holding them personally accountable but 
he didn’t think they did what they were asked to do.  
 
Gavin said lastly that he admires the effort the applicant has put into energy efficiency, 
the thoughtfulness of the use, with four intentional roommates, which is what co-housing 
is in a single house. He said that it is not up to us to judge why four single people would 
want to live together and that it is an allowed use. He stated that he hopes we overturn 
this and that we see a revised version and that we deny the applicant the right to 
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continue and uphold the appeal. Gavin stated that he hopes that we see a resubmission 
that reflects some of the qualitative and character requirements of the OTR from this 
applicant, on this site, with this much energy efficiency.  
 
Michael asked for clarification on the process by the BOA if the BOA is in agreement 
with Gavin.  
 
Alison explained that the application can be denied, overturning the building official, with 
the applicant submitting a new building permit application.   
 
Michael asked if the fees paid for with this building permit forfeited.  
 
John Plano explained that his payments were put into an escrow account and that if his 
building permit were denied that he would receive a refund with the exception of the 
plan review and a percentage of the building permit.  
 
John asked if Pat does resubmit a new plan who would review his plans. 
 
Alison stated that John could refer to other Staff that are used to interpreting these other 
sections of the code.  
 
Michael and Gavin suggested that an application can always be kicked up to the P&Z.  
 
Alison that what the process could be now is prepare findings of fact in between this 
meeting and the next meeting as well as present the route forward of how the applicant 
proceeds if it is an overturning of the Building Official’s decision.  
 
Michael asked what our next step is.  
 
Alison stated that if there is consensus on the BOA that you should vote tonight and 
continue the meeting in order to allow Staff to prepare the findings of fact. 
 
Gavin suggested that we could continue and vote at the subsequent meeting as well as 
have further deliberation.  
 
Alison explained that if there is not adequate consensus that you should not vote.  
 
Janet added and continue the discussion at the next meeting.  
 
Michael suggested a straw poll and that we are passing judgement on subjective 
elements of the code. He stated that the applicant did not give the subjective as much 
weight as the math problem. He said that it is a big box. 
 
Jen stated that she is uncomfortable with this as the process and is this setting 
precedence for the process moving forward.  
 
Marina stated that this process was an appeal.  
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Jen continued by saying that this could happen now with any building permit and that 
we are now saying that we don’t trust Staff. 
 
Alison added that Staff perhaps has learned that there are several steps that need to be 
taken with many provisions and several code books in rendering a decision as well as 
giving advice to an applicant early on.  
 
Michael said that any decision Staff makes could be appealed by anyone and that this is 
not special and that this is part of the code. He said that you pay your appeal fee and 
that you meet the deadlines so this is not unprecedented. He said that it is not common. 
 
Gavin said that he agrees about setting a precedent but this is a fair precedent and that 
the burden of doing this is challenging for everyone including the appellant, the 
applicant and Staff.  
 
Gavin said that of course it is subjective but that we are charged with making a 
subjective decision as a group. He continued by saying that the test is has the applicant 
placed emphasis on the quality  
 
Further discussion ensued on process. 
 
Janet stated that this gives Staff direction to use subjective standards.  
 
Michael said that this is the most restrictive residential district in the Town yet we don’t 
go to the length of quantifying what it is that we actually want and that it may not be fair.  
 
Gavin stated that Staff missed three things: 

· Required landscape plan. 
· Required solar shading study. 
· Parking incorrectly calculated, if 2.5 rounds up then there were three required 

parking spaces.  
 
 

He said that these are three additional reasons to deny the building permit.  
 
Alison gave the BOA a reminder to avoid discussions with the public, the applicant and 
the appellants with the subject matter of this hearing at any time. She said that if you 
need to reverse the decision that we need to know for findings of fact and if we are 
deciding this on both issues or just the Comp Plan purpose and the OTR Zone District 
issue.  
 
Discussion ensued for the date of the next meeting.  
 
Kelcey asked for clarification with process, she said that it might make sense for her 
client to do a redesign instead of the process of the findings of fact and that Pat was 
concerned about losing his fees paid with the building permit.  
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Alison said that the plan review fee is not refundable but the rest of the fees are in 
escrow, which could be returned whether the permit is withdrawn or the permit is 
denied. She said that procedurally that we need to conclude this process. She said that 
the BOA will have the chance to change their minds before the next meeting even if you 
vote now. 
 
Straw Poll 
 
1. The use is consistent with the code so it is not a basis for overturning the building 
permit. 
 
All agreed except Marina. 
 
2. Does the application design comply with the OTR referenced in the Comp Plan and 
the UDC? 
 
All agreed that the application did not comply with the OTR. 
 
Motion 
 
A motion was made to continue the public hearing to 5-31-17 by Yuani and Marina. 
Gavin seconded the motion, and the motion passed unanimously. The meeting was 
adjourned at 10:30 p.m. 
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TOWN OF CARBONDALE 
511 COLORADO AVENUE 
CARBONDALE, CO  81623 

 
  Board of Adjustment Agenda Memorandum 

 
 

Item No:    LU17-15 

Meeting Date:  5-31-17 
 
TITLE: Continued Public Hearing - 728 Euclid – Appeal of an Administrative  
  Decision to Issue a Building Permit 
 
SUBMITTING DEPARTMENT:   Planning Department 
 
ATTACHMENTS:    Findings of Fact and Conclusions of Law 
 
 
BACKGROUND 
 
This is a continued public hearing to consider an appeal of an administrative decision to 
issue a building permit.  The Board of Adjustment (BOA) held the initial public hearing 
on May 11, 2017.  At that meeting, Staff provided background to the BOA.  The BOA 
then accepted comments from the appellants, the applicant and opened the public 
hearing to accept public comments.  At the end of the public comments, the BOA made 
a motion to close the public comment portion of the public hearing.   
 
After discussions, the BOA made a motion to continue the public hearing to May 31, 
2017 and directed Staff to prepare findings to reverse the Building Official’s decision to 
issue the building permit.   
 
The Findings of Fact and Conclusions of Law (findings) are attached for the BOA’s 
review and consideration.  The findings reverse the Administrative Decision to issue the 
building permit because 1) the structure does not meet the requirements of the Old 
Town Residential Zone district, 2) the proposal is inconsistent with the Town’s 
development goals and the 2013 Comprehensive Plan, and 3) the applicant did not 
submit a landscape plan or shading/solar access plan, and the Town did not review or 
consider these required items.   
 
Also included in the packet are the minutes of the May 11, 2017 BOA meeting.   
 
Recommended motion:  Move to approve the Findings of Fact and Conclusions of 
Law reversing the Building Official’s decision to issue a Building Permit.   
 
Prepared By:   Janet Buck, Planning Director 
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FINDINGS OF FACT AND CONCLUSIONS OF LAW 
PATRICK B. KIERNAN BUILDING PERMIT APPEAL 
TOWN OF CARBONDALE BOARD OF ADJUSTMENT  

HEARING ON MAY 11, 2017 
 

A. FACTUAL BACKGROUND AND PROCEDURAL HISTORY. 
 

1. Applicant: Patrick B. Kiernan (“Applicant”) 
 
2.  Appellants:  Mark Mahoney 

Meredith and Dan Bullock 
    Rita and Richard Marsh 
    Frank and Sally Norwood 
    Jerome and Mary Whalen 
    Mitch and Arne Alamag 
    Mark Chain 
    Diane Vaughn 
    Margaret Mathers 
    Andy Taylor and Linda Halloran 
    Don Gunther 
    (collectively “Appellants”) 

 
3. Type of Hearing: De novo appeal of building permit issued by the 

Building Official (John Plano) on March 31, 2017 for a proposed 
residential structure to be located at 728 Euclid Avenue (the westerly 1.5 
feet of Lot 3, all of Lots 4 and 5, and the easterly 12.5 feet of Lot 6, Block 
24, Original Townsite, Town of Carbondale)  (hereinafter the “Property”).  

 
4. Existing Zoning: OTR (Old Town Residential).  
 
5. In 2015, the Applicant submitted a land use (infill) application to construct 

a single family residence and a detached accessory dwelling unit (ADU) 
upon the property, which application included requests for the following 
variances:  

a a variance to allow the detached dwelling unit (the code requires 
that accessory dwelling units be attached to the primary dwelling unit);   

 
b.  a variance from the maximum building height of 25 ft. for a 
principal dwelling unit and maximum building height of 21 ft. for an 
accessory building to allow a 28 ft. high principal dwelling and a 23 ft. 
high accessory building; 

 
c. a rear yard setback variance to allow a roof overhang to extend 4 
ft. into the 5 ft. rear yard setback; 
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d. a design variance to allow the dominant ridgeline to run east/west 
rather than parallel to the long dimension of the lot; 

 
e. a design variance from the requirement that structures step down in 
scale as the structure approaches the alley; and 

 
f. a design variance to allow the vertical walls of the principal 
structure within 5 ft. of the side yard setback to exceed 20 ft. in height 

 
This 2015 application was denied by the Town’s Planning and Zoning 
Commission because the then-proposed project was not designed in a 
fashion to result in the minimum amount required in order to achieve the 
purposes of the variance request, and that the project was not in scale with 
the existing neighborhood.  The Planning and Zoning Commission also 
noted that the proposed variances were inconsistent with the spirit and the 
purpose of the zoning code as the OTR zone district was created to better 
accommodate the historical structures and the present and future land use 
patterns within this unique residential area.  A number of the neighbors 
who filed this appeal were present at the 2015 public hearing concerning 
this prior land use application.   

 
6. On September 16, 2016, the Applicant submitted an application for a 

building permit to the Town in order to construct  a different residential 
structure upon the Property.  The plans submitted depicted a building 
(approx. 4000 square feet) to include space for 6 bedrooms, 6 1/2 
bathrooms, a common kitchen area, and three separate outside entrances.  
The building permit application, including the plans, are part of the 
official record of this appeal.  

 
7. In response to the application, the Town Building Official (Mr. John 

Plano) had ongoing dialogue and correspondence with the Applicant 
concerning the layout and proposed use of the structure.   

 
8. That correspondence included a letter from the Building Official dated 

October 21, 2016 noting that the building appeared to be laid out to rent 
rooms. The Building Official noted that the Town has strict occupancy 
standards and requested a written statement of understanding that this 
building would not be used in violation of applicable zoning, which is for 
single family residential use only1 and does not permit hotels or 
boardinghouses. In response, the Applicant wrote a letter dated December 
16, 2016 stating that it was not his intention to use this proposed home in 
violation of the Town occupancy standards as currently enforced. This 
letter would not bind future property owners, and it was not a clear 
commitment to abiding by applicable standards due to the enforcement 

                                                 
1 Accessory dwelling units (ADUs) can be permitted in the OTR zone district.  
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qualification (most zoning enforcement actions in Carbondale are 
complaint driven).   

 
9. Subsequently the Planning Director authored a memo to the Building 

Official dated December 30, 2016 noting that the design of the structure 
appeared to lend itself to a more intense use such as a Boardinghouse. A 
boardinghouse is not an allowed use in the OTR zone district. The 
definition of boardinghouse is: “a building, other than hotels, motels, bed 
and breakfasts, or multifamily dwellings, arranged or used for lodging for 
compensation, with or without meals, and not occupied as a single-family 
unit.” 

 
10. After a discussion with the Town Attorney, and a review of the Town’s 

Unified Development Code (Chapter 17 of the Municipal Code) (“UDC”), 
the Planning Director and the Building Official determined that the UDC 
does not limit the number of bedrooms and/or bathrooms within a 
residence in Carbondale. Staff therefore determined that the site plan and 
building were in compliance with the zoning. Therefore, the Building 
Official issued a permit to the Applicant on March 31, 2017. 

 
11. That same day, on March 31, 2017, certain of the above-listed Appellants 

initiated an appeal of the issuance of the building permit pursuant to 
Chapter 17.02, Section 2.7.2.B.1, of the Municipal Code.  The appeal was 
determined by Town Staff to be timely and complete. 

 
12. Town staff thereafter established that the appeal would be heard by the 

Board of Adjustment at a noticed public hearing to commence on May 11, 
2017, and that, due to a present lack of membership on the Board of 
Adjustment, members of the Town’s Planning and Zoning Commission 
would be appointed to serve as members of the Board of Adjustment for 
purposes of the appeal hearing as allowed by Chapter 17.02, Section 
2.4.8.C.1 of the Municipal Code.  Town staff also established a briefing 
schedule pursuant to which the Appellants would have until April 20, 
2017 to file statements in support of their appeal, the Applicant would 
have until April 27, 2017 to file a statement in opposition to the appeal, 
and the Appellants would then have until May 1, 2017 to file a rebuttal 
statement.  The Appellants and the Applicant proceeded to file written 
statements and supporting materials generally according to this schedule.  
Other letters supporting and opposing the building permit application were 
also filed by interested parties.  Copies of all such written submittals were 
provided to all parties and were included in the record of this matter for 
consideration by the Board of Adjustment at the public hearing on May 
11, 2017.  
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13. The Appellants’ statements in support of their appeal generally outline 
three reasons why the Appellants contend that the building permit was 
wrongfully issued or why it should have been further conditioned: 

 
a. The structure as designed is laid out to easily accommodate a large 

multi-rental situation and it therefore constitutes an impermissible 
boardinghouse, not a single family residence;  

 
b. The structure as designed is not consistent with the historic 

character of Old Town Carbondale as required by the OTR zone 
district; and 

 
c. If the structure is built as designed it should be required to include 

additional parking, as would other multi-family rental facilities. 
 
Certain of the Appellants’ submittals also noted that the Applicant had not 
provided a landscaping plan or a solar access plan as required by the 
Municipal Code.  

 
14. The Applicant’s statement in opposition to the appeal generally outlines 

the following reasons why the building permit should issue:   
 
a. The plans as submitted meet or exceed applicable building and 

planning standards. 
 
b. The structure would be “net zero” in terms of energy efficiency. 
 
c. Shared use of the structure would not exceed four unrelated 

persons, which is allowed by the Town’s zoning code and possible 
future uses in excess of this limit are not a basis to deny a building 
permit application for a structure that could be used in compliance 
with applicable occupancy standards.   

 
15. On May 11, 2017, after all required public notices, the Board of 

Adjustment held a public hearing in order to receive evidence and 
argument as to whether the Building Official’s issuance of a building 
permit was proper.   

 
16. During the hearing, the Board of Adjustment received documentary 

evidence and live testimony from Town Staff, the Applicant, the 
Appellant, and other neighbors and other interested parties.   

 
17. After hearing all testimony in favor of and in opposition to the appeal, the 

Board of Adjustment passed motion unanimously to close public comment 
on this matter and commence substantive deliberations.  After significant 
deliberations, the Board of Adjustment continued this matter until May 31, 
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2017 for purposes of entry of written findings of fact and conclusions of 
law, and directed Town staff to prepare draft findings and conclusions 
determining that, while the possible future use of the structure for multi-
family occupancy is not grounds to deny a building permit application for 
a structure that can function as a single family residence, the structure, as 
designed, is not consistent with the requirements of the OTR zone district.  

 
B. STANDARD OF REVIEW.  
 

1. Town Code Section 18-1-50 vests the Building Official with authority to 
process and issue building permits pursuant to the various building codes 
adopted by the Town, including the International Residential Code.  

 
2. Chapter 17 of the Municipal Code (the UDC) further provides in Chapter 

17.02, Section 2.8.5.C,, that the Building Official “shall issue applications 
for permits and permits related to construction in accordance with the 
above regulations . . ..”  

 
3. As to appeals of Building Official Determinations, Chapter 17.02, 

Sections 2.7.2.B and –B.1, combine to provide that “appeals may be made 
by the decision of any administrative office or agency, based upon or 
made in the course of the administration or enforcement of this Code” and 
that “appeals of all administrative decisions shall be to the Board of 
Adjustment.” 

  
4. Chapter 17.02, Section 2.7.2.C.2, provides that “every decision shall be 

based upon findings of fact,”  “. . . every finding shall be supported in the 
record of the proceedings,” and “all hearings on appeals shall be 
conducted de novo.”   

 
4. Chapter 17.02, Section 2.7.2.C.3, provides that: 
 

a. The Board of Adjustment “shall consider the following in 
determining whether to affirm, reverse or amend a decision of another 
decision-making body: 

 
  i. The facts involved in the application or request, as 

presented by the appellant and the [Planning] Director, the requirements 
and intent of the applicable provisions of the Code, and the written 
decision being appealed; 

 
  ii. Evidence of the manner in which the provision has been 

interpreted in the past;  
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  iii.  The positive or negative impact of the requested 
development on the achievement of the Town’s stated development goals 
and strategies; and 

 
  iv. The impact on the Town’s ability to implement its 

Comprehensive Plan. 
 
 b. In granting a decision on an appeal of any administrative officer, 

the decision-making body may reverse an officer in whole or in part or 
may modify the decision or determination appealed from.  The decision-
making body may require reasonable safeguards or conditions to be 
imposed.  

 
 c. Any further appeals from the Board of Adjustment . . . may be to 

the courts, as provided by law; provided, however, that such appeal is in 
accordance with C.R.C.P. 106(a)(iv).”  

 
C. REASONS FOR THE DECISION. 
 

1. After a de novo review of the application, staff reports, and various 
additional written submittals from and testimony by Town staff, the 
Appellants, the Applicant, and other neighbors and interested parties, the 
Board of Adjustment agrees with the Appellants that the Building Official 
should not have issued a building permit. .  

 
2. In particular, the Board of Adjustment determines that, while the proposed 

structure could be used for permitted single family residential purposes, its 
design is not consistent with the historic character of Old Town 
Carbondale as it does not sufficiently integrate the unique scenic, historic, 
natural and design features of this area, and does not provide special 
emphasis on the unique home sizes characteristic of the original Townsite 
as required by Chapter 17.03, Section 3.2.3, of the Municipal Code.   

 
3. The Board of Adjustment also finds and determines that the proposed 

structure is inconsistent with other stated Town development goals and 
strategies and would impede implementation of the Town’s 2013 
Comprehensive Plan.  

 
4. The Board of Adjustment also finds and determines that the decision of 

the Building Official should be reversed because the Applicant did not 
submit, and the Building Official did not review or consider, a landscape 
plan pursuant to Chapter 17.05 Sections 5.4.4.A and 5.6.6.B, or a shading 
analysis as required by Chapter 17.05 Sections 5.12.2.A and 5.12.4, of the 
Municipal Code.  
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D. FINDINGS AND CONCLUSIONS. 
 

1. The Board of Adjustment finds that Building Official acted appropriately 
in finding that the structure is designed as a single family residence despite 
any potential future use for multi-family residency.  Among other things, 
while the structure may ultimately contain 6 bedrooms, 6 1/2 bathrooms, 
and three separate entrances, it only would contain one kitchen area, and it 
could therefore be used as a single “dwelling” by a “family” as defined in 
Chapter 17.08 of the Municipal Code (UDC definitions section).  

 
2. However, the Board of Adjustment finds that the Building Official 

nonetheless should not have issued a building permit because: (1) the 
structure, as designed, does not meet the requirements of the OTR zone 
district and is otherwise inconsistent with the Town’s development goals 
and the Town’s 2013 Comprehensive Plan; and (2) the Applicant did not 
prepare and submit, and the Building Official did not review or consider, 
required additional submittals including a landscape plan, and 
shading/solar access plan.   

 
i. Findings re: lack of compliance with OTR zoning.  
 
Pursuant to Chapter 17.03, Section 3.2.3.A, of the Municipal Code, “[t]he 
purpose of the Old Town Residential district is to allow residential uses 
and densities that are consistent with the historic character of Old Town 
Carbondale. This area has unique scenic, historic, natural, and design 
features that should be preserved and integrated into new development. 
Special emphasis shall be placed on the quality and character of the 
built environment in this district, and the unique lot and home sizes 
characteristic of the original Townsite.  The OTR district should 
emphasize pedestrians more than cars. Single-family dwelling units 
continue to be the predominant development type in this district.” 
(emphasis added).  Additionally, the OTR zone district was established by 
the Town pursuant to Ordinance No. 5, Series of 2008, after a few 
controversial large homes had been constructed in the neighborhood in the 
years immediately prior.  Ordinance No. 5 states that one intended purpose 
was to “better accommodate the historical structures and present and 
future land use patterns within this unique residential zoning area that is 
adjacent to downtown Carbondale.”   
 
When applying these standards to this proposed project, the Board of 
Adjustment finds that the project, as proposed, is not consistent with the 
historic character of Old Town Carbondale. The record, which includes 
the plans for the Applicant’s proposed new structure as well as 
photographs of many other area homes, shows that Applicant’s proposed 
structure, as designed, does not contain or integrate the variety of design 
elements, such as mass and scale variations, common in historic 
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architecture.  Compliance with the UDC is not just about quantitative 
dimensional standards—qualitative standards apply too.  Existing homes 
in the OTR zone district are generally designed as not just one box, but 
rather a series of connected boxes. See photos attached to and included in 
April 27, 2017 letter to the Board of Adjustment.  In contrast, the 
Applicant’s design consists of just one large box with two-above ground 
floors and one below ground.  Id.  (see 3-D figures, in particular SW and 
SE views, included in Applicant’s submittal to the Board of Adjustment).  
Multiple masses, multiple materials, multiple points of interest are 
evidenced in the other photographs shown, but not in the design of the 
proposed structure.     
The Board of Adjustment also finds that the proposed building presents 
too much mass and scale for the neighborhood, resulting in non-
compliance with the purpose section of the OTR zone district (Section 
3.2.3.A.) as this section states that special emphasis shall be placed on the 
unique home sizes characteristic of the OTR zone district.  

 
ii. Lack of compliance with Residential Site and Building Design 
standards.  
 
Chapter 17.05, Section 5.6 of the Municipal Code sets forth residential site 
and building design standards in all zone districts, which standards are 
intended to: 
 

A. Promote new residential developments that are distinctive, 
have character, and relate and connect to established 
neighborhoods. 

  
B. Provide variety and visual interest in the exterior design of 
residential buildings;  

 
C. Enhance the residential streetscape and diminish the 
prominence of garages and parking areas; 

 
D. Enhance public safety by preventing garages from 
obscuring main entrances or blocking views of the street from side 
residences; and 

 
E. Improve the compatibility of infill projects, particularly 
attached and multi-family residential development, with the 
residential character of surrounding neighborhoods.   

 
See Chapter 17.05, Sub-Sections 5.6.1.A through –E, inclusive. The Board 
of Adjustment finds and determines that these goals are not met by the 
proposed design, as it does not relate or connect to the established 
neighborhood, it will not enhance the residential streetscape as a landscape 
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plan was not submitted, it does not provide variety and visual interest as 
the shape of the building is rectangular with no varying masses or 
architectural details, it will be much larger in mass and scale than other 
houses on the block, and it is not compatible with the residential character 
of the surrounding neighborhood.  
 
iii. The project would negatively impact Town development goals and 

impede the implementation of the Comprehensive Plan. 
 
Chapter 17.02, Section 2.7.2.C.3, of the Municipal Code requires the 
Board of Adjustment to also consider  “the positive or negative impact of 
the requested development on the achievement of the Town’s stated 
development goals and strategies” and “[t]he impact on the Town’s ability 
to implement its Comprehensive Plan.”  The Town’s 2013 Comprehensive 
Plan reflects in Section 4.2 that “Old Town is collectively the oldest 
residential neighborhood in town. This designation encompasses the 
portion of the historic residential town grid that was zoned as Old Town 
Residential in 2008. This zone district emphasizes the historic character of 
the Old Town neighborhood.”  The Comprehensive Plan also reflects in 
Section 4.1 on Page 40 that the Town’s infill development goals for 
existing neighborhoods require that “special care shall be taken to ensure 
mass and scale conform to the existing neighborhoods beyond what is 
allowed in the current underlying zoning.” (Emphasis added).  The Board 
of Adjustment finds that the Applicant’s design does not demonstrate that 
such special care was taken here, as the mass and scale do not conform to 
historical homes in the neighborhood.  Nor is the design reflective of the 
“historical character” of the neighborhood that the Comprehensive Plan 
seeks to protect and preserve.  

 
iv. The application was deficient as it lacked required submittals 

concerning landscaping and solar access.  
 
The Applicant did not submit and, prior to issuing a building permit, Town 
staff did not review and consider, a landscape plan or a shading analysis.  
Both of these submittals are required by Town Code.  See Chapter 17.05 
Section 5.4.4.A (landscape plan) and Chapter 17.05 Sections 5.12.2.A and 
5.12.4 (shading analysis).  Without these items, the application was not 
complete and inconsistent with Town Code.  A landscape plan would 
potentially affect the view of the proposed structure from Town streets and 
neighboring properties.  A shading analysis would elucidate whether the 
proposed structure might impermissibly shade any other bordering lot 
within the OTR zone district as prohibited by Chapter 17.05, Section 
5.12.5.C to a greater degree than a solar fence 25 feet in height.  Without 
review and analysis of these documents, it was erroneous for the Building 
Official to approve a building permit.   
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E. FINAL DECISION AND RIGHT TO JUDICIAL REVIEW. 
 
 For the foregoing reasons, the Appellants’ appeal is granted and the Building 
Official’s decision to issue a building permit to the Applicant is reversed. The approval of 
these findings and conclusions by the Board of Adjustment represents a final decision of 
the Town of Carbondale that may be appealed to the Garfield County District Court 
within 28 days of the date that this decision is entered below pursuant to C.R.C.P. 
106(a)(iv). 
 
 Entered and adopted by a vote of ____ to _____ this ______ day of May, 2017.  
      

BOARD OF ADJUSTMENT 
TOWN OF CARBONDALE, COLORADO  

 
 
      ___________________________________  
      By: Michael Durant, Chairperson  


	5-31-17 Board of Adjustment
	ATTACHMENT A -5 11 2017 draft  
	MINUTES
	CARBONDALE BOARD OF ADJUSTMENT
	Thursday, May 11, 2017

	Commissioners Present:                       Staff Present:

	Staff Report
	Meeting Date:  5-31-17
	BACKGROUND

	ATTACHMENT B - Findings of Fact and Conclusions of Law

